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TRUST PLANNING

A New Direction In Estate
Planning: North To Alaska

Alaska recently bas enacted legislation similar to
laws in certain for:ign asset protection jurisdictions.
As a consequence, an American in any state can cre-

'wo goals that often
are sought to be
achieved in estate

planning are estate tax re-
duction and protection of
assets from claims of
creditors. Reducing taxes
significantly may be a
“sum zero” game if the assets are
attached by creditors. Similarly, pro-
tecting assets from creditors’ claims
may not accomplish all goals
sought unless taxes also are re-
duced. Fortunately, these two goals
are not only compatible, they usu-
ally are complementary. That is, the
steps to protect assets from claims
of creditors may allow tax reduction
to occur, as well. On the other
hand, a transfer that fails to protect
property from claims of the trans-
feror’s creditors is likely to fail to
reduce taxes because, almost al-
ways, if a creditor of the transferor
can attach the asset the transfer is
regarded as incomplete for gift and
estate tax purposes. The Alaska
Trust Act (Chapter No. 6, SLA 1997,
effective April 2, 1997) offers a new
tool in the United States to accom-
plish the dual goals of asset protec-
tion and tax reduction. The Act also
effectively repeals the rule against
perpetuities for a trust created un-
der Alaska law. This article discuss-
es the dual goals of asset pro-
tection and estate tax reduc-

* tion and how the Alaska Trust
Act can be used in the context
of estate planning. It also
compares some aspects of
Alaska trusts with certain off-
shore trusts.

ate a trust for his or her own benefit which is protect-
ed from creditors provided, among other things, it is
not a transfer intended to defraud known creditors.
Perhaps of greater importance, Alaska trusts open a
new dimension in estate planning. One of this arti-
cle’s co-authors, Jonathan Blattmachr, was the princi-
ple draftsman of this new Alaska legislation.

Steps To Reduce Estate
Taxation

It seems well accepted that an
effective, if not the most effective,
estate tax reduction planning step is
to make lifetime transfers. Lifetime
transfers can avoid gift tax (and, by
removing an asset from an estate,
can avoid estate tax, as well) in
ways that cannot be used at death
to avoid estate taxation. However,
lifetime transfers are effective for
these purposes only if they are
“complete” under the federal estate
and gift tax rules.” The law appears
well established that a transfer is
complete for such tax purposes
only if it is not (or when it no
longer is) subject to the claims of
the transferor’s creditors.’

Fraudulent Transfers, Etc.

IN GENERAL, “fraudulent con-
veyances” with respect to creditors
whose claims arise either before or
after the transfer are transfers (a)
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that the debtor made with
actual intent to hinder,
delay or defraud his or
her creditors or (b) (i) for
which the debtor received
less than “a reasonably
equivalent value™ and (ii)
after which the debtor
had insufficient assets to meet fu-
ture business needs or to pay debts.
A transfer made by a debtor is
fraudulent as to a creditor whose
claim arose before the transfer if
the debtor made the transfer with-
out receiving “reasonably equiva-
lent value™ and the debtor was in-
solvent at the time of or as a result
of the transfer.' Proof of actual in-
tent to defraud is not required. Most
states have adopted these rules in
the form of the Uniform Fraudulent
Transfer Act. However, some states
(including New York) still have in
effect the Uniform Fraudulent Con-
veyance Act. (See N.Y. Debtor and
Creditor Law Secs. 273-281.) Alaska
has adopted neither the Uniform
Fraudulent Transfers Act nor the
Uniform Fraudulent Conveyance
Act. [See Summers v. Hasen, 852

P.2d 1165, 1169 n.5 (Alaska 1993).]

Its fraudulent transfer rules are con-
tained in Alaska Statutes (AS)
34.40.010 et seq.

Similar rules are contained under
the Bankruptcy Code, and in
the case of bankruptcy, fraud-
ulent conveyances may be de-
fined with reference to the
Bankruptcy Code or under
applicable state law. The
Bankruptcy Code permits
such transfers to be set aside




only if made within one year before
filing of the petition, but many
states permit reference to a much
longer period, especially, in the
case of transfers to family members.
[See, e.g., FDIC v. Pappadio, 606 F.
Supp. 631, 632 (S.D.N.Y. 1985) (un-
der New York law a claim to set
aside a fraudulent conveyance is
governed by a six year statute of
limitations).] Avoided fraudulent
conveyances are “brought back”
into the debtor’s estate, usually for
distribution to the debtor’s credi-
tors. In addition, some fraudulent
conveyances may deprive a debtor
of (1) homestead or other property
exempuons and (2) a bankruptcy
discharge.

As a general rule, a transfer is
found to have been made with an
actual intent to hinder, delay or de-
fraud creditors only if it was intend-
ed to remove assets from claims of
specifically known or anticipated
creditors. “If the debtor has particu-
lar creditors in mind and is trying to
remove his assets from their reach,
this would be grounds to deny the
[bankruptcy] discharge [on the
ground of a fraudulent con-
veyance). If the debtor is merely
looking to his future well-being,
{the conveyance would not be
fraudulent and as such] the dis-
charge will be granted.”

An example will help illustrate
this principle. A property owner
makes a gift to a family member
(whether outright or in trust) which
does not result in the property
owner being insolvent or unable to
pay her debts as they mature. She
has no known or specifically identi-
fiable creditors. Nonetheless, she
realizes that a claim against her
could arise on account of unfore-
seen circumstances, such as being
involved in a car accident, occur-
ring in the future. This gift should
not be regarded as a fraudulent
conveyance, despite the fact that
she is making it with the general in-
tention to protect the property from
claims that could arise against her
in the future.

Although the fraudulent con-
veyance rules apply to creditors in
bankruptcy, obviously they also
have a broader application. For ex-
ample, in a number of states a tort
claimant is permitted to attack as

fraudulent a transfer made after the

time of the tort but prior to any
]

judgment.

Interests in Trusts

TwO SETS OF CONTRASTING rules
must be considered to determine
whether interests in trusts are sub-
ject to claims of creditors. First, as a
general rule, a beneficial interest in
trust that is subject to a restriction
on transfer (called a “spendthrift
provision”) is not subject to the
claims of a beneficiary’s creditors.
Thus, if the debtor is a beneficiary
of a trust established for his or her
benefit by another person (such as
by a parent) which interest b its
terms and/or applicable state law is
not assignable, the trust assets
should be protected * However,
property transferred in trust for the
beneficiary may be attached by the
creditors of the grantor if the trans-
fer to thel trust was a fraudulent con-
veyance.

In virtually all states, property

may be placed in trust for another
and thereby be protected from the
claims of most creditors of the ben-
eficiaries (and of the grantor). The
degree of “creditor proofing” usually
varies depending on whether the
trust gives the beneficiary the right
to receive all of the income, is for
the “support” of the beneficiary
and/or restricts allenauon of the
beneficiary’s interests.” It appears
the maximum protection of trust
property from the claims of the ben-
eficiary’s creditors may be achieved
by placing property in a trust that
gives the trustee complete discretion
as to whether and when to distrib-
ute income and/or principal to the
beneficiary or beneficiaries of the
trust, and which also imposes
spendthrift restrictions. The trustee,
having control over distributions,
probably should not be one of the
beneficiaries, both to secure the
creditor protection and to avoid in-
clusion of the propenty in the estate
of a beneficiary for tax purposes
(which may be viewed as an addi-
tional form of credit protection). The
beneficiary, however, may partici-
pate as a trustee in investment deci-
sions and may have a non-general
power of appointment over all or
part of the trust corpus.

Such a trust offers major advan-

tages to the beneficiaries. First. the
trust assets should be entirely pro-
tected from the claims of most cred-
itors of the beneficiaries, including
creditors in bankruptcy and spousal
property, and in some cases, ever
support claims, in the event of di-
vorce or upon death of the benefi-
ciary. In order to maximize the
creditor protection, the trustee may
be given broad authority not onl
to distribute or accumulate income
and principal. but also to purchase
assets for the use of trust beneficia-
ries. For example, the trustee may
be authorized to purchase a home
for the use of the beneficiary, there:
by preserving that asset in the trus:
protected from the claims of the
beneficiary’s creditors. (It seem:
that this use by a beneficiary shoulc
not cause any income to be imput-
ed to the beneficiary.) The pur-
chase of assets “inside” the trust a:
opposed to distributions also pre-
serves the wealth transfer tax sav-
ings that may be achieved througk.
the use of such a trust. Thus, the
property owner can confer a sub-
stantial benefit on the chosen ob-
jects of his or her bounty by trans-
ferring during lifetime or bequeath-
ing at death assets to such a “dis-
cretionary” trust.’

As noted above, however, z
transfer for less than fair valuem, in-
cluding a gratuitous transfer in trust
for the benefit of another, may be
set aside if it constitutes a fraudu-
lent conveyance. For example,
person could not defeat an out-
standing liability by transferring
while insolvent all of his or her as-
sets into a trust for the benefit o;
his or her spouse. Thus, in the case
of lifetime planning, it is best tc
have created trusts and make the
transfers in advance of any financia’
difficulties in order to successfully
avoid the challenge that such trans-
fers were fraudulent conveyances.

The second general rule relates
to whether and to the extent of
which the grantor of the trust has a
beneficial interest in it. As to a trus!
created for one's own benefit, the
“black letter” law is that a transfe:
in trust for the benefit of the trans-
feror is void as against his or hei
creditors, whether their claims arise
before or after the transfer.” In oth-
er words, the general rule that has



prevailed throughout the United
States, at least until t.hew enactment
of the Alaska Trust Act , has been
that the assets in the trust may be
claimed by the creditors of the
grantor to the extent the grantor is
entitled or eligible to receive assets
from the trust, even if the transfer
to it was not in default of creditors
and even though the statute of limi-
tations for a person to make a claim
that the transfer to the trust was
fraudulent has expired.“o For exam-
ple. an individual creates a trust in
1970 from which the individual is
eligible, but not entitled, in the ex-
ercise of discretion of a third party
as trustee, to receive distributions.
A judgment is rendered against the
grantor in 1997 on account of a car
accident that occurred in 1996. To
the extent the trustee has the capac-
ity to make distributions of trust
property to the grantor, the judg-
ment against the grantor could be
enforced according to the Restate-
ment (2d) Trusts against the trust
assets even though the grantor had
no intention of defrauding that
creditor, or any other creditor,
when the trust was created in 1970.
On the other hand, a judgment
creditor of the grantor generally
may not attach the assets in a trust
of which the grantor is neither eli-
gible nor entitled to receive distrib-
utions unless the transfer was in de-
fraud of creditors.

The Tax Rule

THE TREATMENT OF self-settled do-
mestic trusts has been explored in a
series of federal tax cases that fol-
low from the creditors’ rights analy-
sis. Specifically, if the grantor’s
creditors can reach the entire cor-
pus of such a trust, the transfer to
the trust is regarded as wholly in-
complete .and no gift tax is due
upon creation of the trust. As a
corollary, however, the entire trust
is included in the creator’'s estate
under Code Sec. 2036(a)(1).

z’ll'hus. in Paolozzi v. Commission-
er , the settlor transferred property
to a trust under which the trustees
had discretion to pay over the in-
rome to her during her lifetime.
The Tax Court determined that un-
der Massachusetts law, the settlor's
creditors could reach the maximum
amount that, under the trust terms,
could be paid to the settlor — that

is, the entire income interest. Ac-
cordingly, the gift was incomplete
to the extent of that interest. In
Outwin v. Commssionerz', also con-
sidering Massachusetts law, the Tax
Court reached the same result
where the trustee could distribute
income and principal to the settior
in the trustee’s discretion but only
with the consent of the settlor’s
spouse. The spouse had an income
interest following the settlor's
death, could receive principal in the
discretion ‘of the trustee at that time,
and had a limited testamentary
power of appointment. However,
the Tax Court concluded that the
spouse’s veto power was not suffi-
cient to distinguish the situation
from Paolozzi, regardless of the fact
that the spouse might be an %d-
verse party for gift-tax purposes.”

More rc;cently, in Paxton v. Com-
missioner , the Tax Court held that
a trust was included in the settlor’s
estate where the trustee had discre-
tion to apply income and principal
among a class of persons including
the settlor; the trustee was the sett-
lor’s son, who also had a beneficial
interest in the trust. The Tax Court
looked to Washington state law, but
relied primarily on the Restatement
rule, discussed earlier, to support its
holding.”

Offshore Trusts

IN THE PAST FEW YEARS, there has
been considerable use of trusts cre-
ated in those foreign jurisdictions
that provide greater protection
against claims of creditors than is
available under American law. A
so-called “asset protection trust” al-
lows a grantor to protect assets
from his or her creditors without re-
quiring the settlor to relinquish all
interest in the assets in the trust. In
general, asset protection trusts are
trusts established in foreign jurisdic-
tions that have limited the recourse
of creditors to trust assets.

The selection of the foreign juris-
diction in which the asset protec-
tion trust will be established re-
quires great care because of the ex-
istence of the English “Statute of
Elizabeth” (precursor to U.S. fraud-
ulent conveyance law, discussed
above), which makes it possible to
set aside a transfer that is intended
to defeat future, but currently un-
known, creditors. Some offshore

sites have enacted “Statute of Eliza-
beth override” statutes to circum-
vent any questions concerning the
applicability of the Statute of Eliza-

beth. Some of the offshore sites that
have passed such legislation are the
Bahamas, Bermuda, the Cayman Is-
lands, the Cook Islands (which ap-
pears to offer particularly strong
protection against creditors) and
Gibraltar”. Other concems are politi-
cal stability and the availability of ad-
equate banking and other financial
services in the chosen jurisdiction.
A.sset protection trusts usually are
designed so that the settlor, upon
creation of the trust, will experience
no tax consequer-es. In almost all
€ases, an asset protection trust wif]
be a so-called “grantor trust” for
federal income tax purposes, with
the result that the creator will con-
tinue to be taxed on all the trust in-
come in the same manner as if he
or she continued o own the trust
property outright.” In addition, the
settlor typically retains certain pow-
€rs or interests sufficient to render
the transfer to the trust an incom-
plete gift, thereby avoiding gift tax
and keeping the trust property
within the settlor’s gross estate for
estate tax purposes. For example, in
Private Letter Ruling 9536002 (May
12, 1995) (not precedent), the IRS
ruled that a transfer to an offshore
trust was incomplete because the
grantors retained a limited power of
appointment over the trust property.

The New Alaska Trust Law

Elimination o; tbe Rule
Against Perpetuities. Under the
Alaska Trust Law, an interest in a
trust will not fail to be valid be-
cause it is non-vested if all or part
of the income or principal of the
trust may be distributed, in the dis-
cretion of the trustee, 10 a person
wh(z)“ is living when a trust is creat-
ed. As a practical matter, this
means a trust can be of perpetual
duration provided the Trustee has
discretion to distribute trust income
and principal to the beneficiaries, at
least one of whom is living when
the trust is created. (This might be
contrasted with South Dakota law,
which provides that a trust may be
perpetual if the trustee is authorized
to sell the trust assets and with
Delaware law which has abolished
the rule against perpetuities in its



entirety, except with respect to real
estate.) Thus, a perpetual trust now
can be created under the law of
Alaska which imposes no income
tax. And if the trust is not a grantor
trust (causing the income to be at-
tributed directly to the grantor),
state (and local) income tax can be
avoided to the extent trust income
is not currently distributed to bene-
ficiaries who are tax residents of
states (or localities) that impose in-
come tax.

Spendtbrift Provisions. Alaska
law also was amended expressly to
provide that a person who transfers
property in trust may direct that the
interest of a beneficiary of the trust
may not be either voluntarily or in-
voluntarily transferred before pay-
ment or delivery of the property to
the beneficiary by the trustee. It fur-
ther provides that if the trust con-
tains such a transfer restriction, the
restriction prevents a creditor exist-
ing when the trust is created, a sub-
sequent creditor or any other per-
son from seeking to satisfy a claim
out of the beneficiary’'s interest in
the trust, subject to four exceptions.

First, if the settlor retains the
power to revoke or terminate the
trust, his or her creditors may attach
the trust property to the extent of
the power of revocation or termina-
tion. However, a power to revoke
or terminate does not include a
power to veto distributions from
the trust to another beneficiary, the
retention of a special testamentary
power of appointment, or the right
to receive a distribution of income,
corpus or both in the discretion of
another person, including a trustee,
other than the settlor of the trust.
The veto power and power of ap-
pointment may be retained by the
grantor to prevent the transfer to
the trust from being comglete for
federal gift-tax purposes.” By the
same token, retention of such pow-
ers will cause the assets to be in-
cludable in the gross estate of the
grantor at death.

Second, creditors of the settlor
may also attach property in the trust
to the extent that the trust income
and principal must be distributed to
the grantor.

Third, the transfer is void with re-
spect to creditors if at the time of
the transfer to the trust the settior
was in default by 30 or more days
in making a payment due unde; a
child support judgment or order.

Fourth, the transfer is subject to
attachment by the settlor’s creditors
if the transfer was intended, in
whole or in part, to hinder, delay or
defraud creditors under the Alaska
fraudulent transfer law. (AS
34.40.010.) However, an action to
claim the transfer was fraudulent
may not be commenced unless (1)
if the claimant was a creditor when
the trust was created, the action is
brought within the later of four
years after the transfer to the trust
was made or one year after the
trust is or could have been reason-
ably discovered, or (2) if the
claimant becomes a creditor after
the transfer, the action is com-
menced within four years after the
transfer to the trust.”

The foregoing means that if the
settlor is not in default by 30 or
more days of making a child sup-
port payment, the transfer was not
intended to defraud creditors and
the grantor retains no power to re-
voke or terminate the trust or the
mandatory right to receive income
or principal but only retains the
right to receive a distribution in the
discretion of a trustee, creditors of
the grantor cannot reach the assets
contained in the Alaska trust. If the
grantor retains the power to veto a
distribution to other beneficiaries
and a special testamentary power
of appointment or similar right, the
transfer to the trust will not be com-
plete for gift and estate tax purpos-
es even though it is not subject to
the claims of the grantor’s creditors.
On the other hand, if the grantor
retains no such power to veto or
power of appointment or similar
right, the transfer to the trust will be
complete for estate and gift tax pur-
poses. Thus, the Act offers flexibili-
Iy to integrate creditor protection
with the grantor’s tax and other es-
tate planning objectives.

The Rule for Making the
Trust Alaskan

ALTHOUGH FOUR OTHER jurisdic-
tions (Delaware, South Dakota, Ida-
ho and Wisconsin) allow trusts to
last perpetually in their jurisdic-
tions, no statutory guidance is pro-
vided by their laws as to what con-
nection or nexus is sufficient to
cause their state’s law to apply to
the trust. The Alaska statute, how-
ever, provides an explicit rule as to
what makes a trust an Alaskan trust
for both the purpose of avoiding
the rule against perpetuities and the
purpose of creating a trust that will
not be subject to claims of the sett-
lor's creditors. First, some of the
trust assets must be deposited in
the state and be administered by a
“qualified person.” Deposited in
Alaska means held in a checking
account, time deposit, certificate of
deposit, brokerage account, trust
company fiduciary account or other
similar account located in Alaska. A
“qualified person” is an Alaskan
domiciliary or an Alaskan trust
company or bank. Second, the
Alaskan trustee's duties must at
least include an obligation to main-
tain records for the trust (on an ex-
clusive or nonexclusive basis with
other trustees) and the obligation to
prepare or arrange for the prepara-
tion of income tax returns that must
be filed by the trust (again on an
exclusive basis or on a nonexclu-
sive basis with other trustees).
Third, part of the administration
must occur in the state.

Some Contrasts to Foreign
Asset Protection Trusts

ALTHOUGH AN AMERICAN now is
able to create an Alaskan trust of
which he or she is a discretionary
beneficiary which will be protected
from the claims of his or her credi-
tors, an Alaska trust will not pro-
vide the same level of practical pro-
tection from claims of creditors
which may be afforded to a trust
created in one of the offshore juris-
dictions, such as the Cook Islands
or the Bahamas. The laws of such
offshore jurisdictions typically have
extremely short statutes of limita-
tions before the period to com-
mence an action claiming the trans-
fer to the trust was fraudulent runs
which, as a practical matter, cannot



be met by a creditor especially if
the trust is created and funded suf-
ficiently in advance of the entry of
a final judgment against the debtor
in an American court.” Second, the
jurisdiction may prohibit the en-
forcement of American judgments.
That means the action must be re-
tried in the offshore jurisdiction. As
a practical matter, that may well be
impossible. Because Alaska is one
of the American states, its courts
will be required to give full faith
and credit to any judgment of a sis-
ter state although, as indicated, a
judgment against the debtor will
not be enforceable against the Alas-
ka trust unless there .s a finding
that the transfer to the trust was a
fraudulent transfer or some other
reason for voiding the trust, such as
the grantor having been in default
by 30 or more days in child support
payments at the time the trust was
created. Third, at least some of
these offshore jurisdictions explicit-
ly exclude some claimants from
contending a transfer was fraudu-
lent. For instance, in some cases, a
claim founded on a domestic right
(such as an equitable distribution
claim to property in the event of a
divorce) cannot be brought against
a trust situated in that jurisdiction.
In some ways, however, a for-
eign asset protection trust may be
less desirable than an Alaska trust.
Obviously, there is greater political
risk in these offshore jurisdictions
than there is in the United States. In
addition, new “anti-foreign trust”
provisions added to the Internal
Revenue Code (see, e.g., Code Sec.
6048) will not apply to an Alaska
trust. Also, it may be that a cournt
would be more prone to view the
creation of a foreign asset protec-
tion trust as an attempt to remove
or secrete assets than it would the
creation of an Alaska trust. In a re-
cent bankruptcy court case, the
court expressed considerable hostil-
ity to the creation of an offshore
trust and ultimately applied New
York law to determine whether the
debtor had rewined a property in-
terest in the trust (which was estab-
lished under Jersey law) for purpos-
es of determining whether he
should be demed a discharge in
bankruptcy It appears, however,

that this case may have tumed on
the rather extraordinary facts, which
the court apparently perceived as
involving a course of deception and
concealment of assets by the
debtor.

Options Under the Alaska
Trust Act

A SIGNIFICANT OBSTACLE to the mak-
ing of lifetime transfers is that the
property owner is then cut off from
the property. For example, some
persons are willing to make a gift,
and anticipate that they will be
comfortable without the gified asset
and/or the income therefrom under
the most likely scenarios, but are
concermned about a “disaster” situa-
tion in which they might need ac-
cess to the funds. They may not be
at all concerned about protecting
assets from creditors. In such a
case, an offshore trust may be ap-
propriate to consider. Precisely be-
cause the normal U.S. rule permit-
ting creditors to reach the trust does
not apply, the fact that the grantor
is a permissible beneficiary of trust
income and/or principal in the dis-
cretion of an independent trustee
should not render the gift incom-
plete and includable in the estate
under Code Sec. 2036 or 2038.
Thus, the trust can be structured so
that the tmnsfer is a completed gift
upon creation.’ " Gift tax would be
paid (or unified credit applied). In
that way, the “normal” estate plan-
ning benefits of removing gifted as-
sets and the appreciation thereon
from the estate are achieved. How-
ever, the Trustee can give the sett-
lor access to the trust assets.

These same opportunities are
now available to Americans using
Alaska trusts. For example, an indi-
vidual could create a so-called
“Crummey trust”™ in Alaska for the
benefit of himself or herself as well
as members of his or her family and
protect transfers to the trust from
gift tax using annual exclusions
with respect to the other family
members. For instance, a woman
who is married and has two chil-
dren could transfer up to $50,000
under the protection of the annual
exclusion under Code Sec. 2503(c)
granting her husband and each
child the right, respectively, to with-

draw $10,000 and $20,000 from the
trust. The transfers to such a trus
created under Alaska law would bt
complete and should be excludable
from the grantor’s estate at deatt
even though the grantor is eligible
although not entitled, to receive
distributions from the trust in the
discretion of a trustee other thar
himself or herself. Of course, the
beneficiaries may exercise the pow-
ers of withdrawal so that there is no
propeny left in the trust from which
the grantor could benefit. In addi-
tion, to the extent that the powers
of withdrawal have not lapsed tax-
free pursuant to Code Sec. 2514(e)
and 2041(b)(2), the properny subject
to the powers of withdrawal will be
includable under Code Sec. 2041(a)
in the gross estates of the power-
holders.

An individual also could create
an Alaska trust and transfer the
amount of his or her remaining gift
tax exemption equivalent (which
can be as great as $600,000) and re-
main a beneficiary eligible to re-
ceive distributions in the discretion
of a trustee other than himself or
herself and avoid having the prop-
erty includable in his or her estate.
This provides an opportunity to re-
move the income and appreciation
eamed on the property during the
balance of his or her lifetime from
his or her gross estate even though
the grantor has retained the possi-
bility of receiving assets back in the
discretion of the trustee if appropri-
ate circumstances arise. Similarly,
an individual could make a transfer,
which is complete for estate and
gift tax purposes, to an Alaska trust,
of which he or she is eligible to re-
ceive distributions, equal to his or
her remaining GST exemption un-
der Code Sec. 2631(a) which can be
as great $1 million. This would al-
low the amount protected from
generation-skipping transfer tax to
increase by post-transfer income
and appreciation during the bal-
ance of the transferor’s lifetime
even though the grantor is an eligi-
ble beneficiary of the trust.

The entitlement to payments
from a grantor retained annuity
trust (GRAT) described in Code Sec.
2702(bX(1) or grantor retained uni-
trust (GRUT) described in Code



Sec. 2702(b)(2) must terminate prior
to the death of the grantor or the
trust assets will be includable, in
wholg or in part, in the grantor's es-
tate.” However, if the GRAT or
GRUT is created under Alaska law,
the property may continue in trust
after the grantor’s annuity or uni-
trust term ends, and the grantor
thereafter could be eligible to re-
ceive distributions from the trust
without causing the trust to be in-
cludable in his or her estate, pro-
vided the grantor survives the an-
nuity Or unitrust term.

- Conclusions

THE DUAL GOALS OF asset protec-
tion and reduction in taxation are
often compatible and complemen-
tary. The new Alaska Trust Act pro-
vides an opportunity for Americans
in all states to create trusts in Alaska
which may help achieve both goals.
Although not providing all of the
practical protection that may be
available through similar trusts cre-
ated in offshore jurisdictions, many
Americans will prefer for their as-
sets to remain in the United States.
For them, Alaska trusts may be con-
sidered. Although not discussed in
detail in this article, making the
trust perpetual may offer additional
financial, tax and estate planning
benefits. *
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