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Compliments of Alaska Trust Compey
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ALASKA
TRUSTS

ALASKA’S 2006
AMENDMENTS TO T8
TRUST AND ESTATE
STATUTES

The 2006 Alaska Legislature has
enacted provisions that make
possible planning opportunities for
residents as well as non-residents of
Alaska, and thal greatly enhance the
administration of both revocable and
irrevocable trusts.

DAVID G. SHAFTEL AND
JONATHAN G.
BLATTMACHR,

ATTORNEYS

DAVID G. SHAFTEL, of the
Alaska, California and Wasbington
Bars, praclices law in Anchorage,
Alaska. He is also a Fellow of the
American College of Trust and Es-
tate Counsel. JONATHAN G.
BLATTMACHR, of the New York,
California and Alaska Bars, is a
member of the law firm of Milbank,
Tweed, Hadley & McCloy, LLP, in
the New York City office. He is
also a co-developer of Wealth
Transfer Planning, n software sys-
tem published by Inferactive Legal
Systems, LLC. The authors have
previously written for ESTATE PLAN-
NING, Copyright ® 2006, David G.
Shafiel and Jonathan G. Biattmachr.

The Alaska Legislature has again
responded lo suggestions from the
estale planning community for im-
provemenls to Alaska’s trugt and es-

tate-statutes. Senate Bill 298 enacted
a variety of estate planning benefits
and techniques, which will be of in-
terest to both Alaska regidents and
non-residents. Beneficiaries' inter-
ests in trustg, whether created by
third parties or self-setlled, are now
pratected from property division
when a beneficiary divorces. Non-
regidents, whose states do not pro-
vide asget protection for IRAs, can
form agsset-protecicd IRAs in
Alaska. Alasgka's Irust “decanting”
provisions have bcen expanded so
that they will become more valusble
for modifying, or clarifying the term
of, irrevocable trusts, when ncces-
gary. A claims procedure, similar to
that provided for estates by the Uni-
form Probate Code (“UPC™), has
been clarified with respect to assels
in revocable trusis. These and other
amendments are discussed below.

Divorce: Protection of beneflci-
ary’s Interest in trust

Many estate planners have as-
sumed that a beneficiary’s interest
in a third-party created spendthrifl
trust would be protected from the
beneficiary's creditors, including a
divorcing spouse. Nevertheless, re-
cent judicial decisions interpreling
various state statutes—and com-
menlators' analyses—have raised
questions about this assumption.
One commenlator describes cerfain
cases and theories both in states
with equilable division statutes angd
in community property states. Under
these cases and theories, a benefici-
ary's interest in a trust has been or
may be invaded—or al least consid-
ered—when the divorce court di-
vides the couple’s property.! Often,
the theories of the covrls are based
on an inlerpretation of the applica-
ble state statutes’ concept of “prop-
erty” which may be divided or con-
gidered upon divorce.

W, alasksrual.com

Alaska's property division statute
is based on equilable division, as
are the sratutes of a majority of
states. Alaska’s stalule? authorizes
the court lo divide the parties' prop-
erty, whether joint or separate, ac-
quired during marriage or before
marriage, when the balancing of the
equitica between the parties requires
it. The statute directs the court o
consider “the circumstances and ne-
cessities of each party."

An invagion of or consideration
of the beneficiary’s interest in a
trust, in connection with the equita-
ble division of properly upon the
beneficiary’s divorce, will likely
frustrate the intent of the seftlor of
the trust, or the testator of a wil)
that created the trust, For example,
consider the situation where a prop-
erty owner creates a (rust for the
benefit of hig or her descendant.
Most often, the seltlor would wanl
the trust assets to be used for the
benefit of the designated child or
grandchild and not invaded and dis-
tributed to the beneficiary’s ex-
spouse, or considered by the court
in a way that allows the ex-spouse
to oblain more of the beneficiary’s
other property.

This is an area that i3 driven by
state law. The Alaska Legisialure
decided 10 expressly protect benefi-
cial interests in trusts from invasion
or congideration in a beneficiary’s
divorce property division. This pro-
tection applies whether the trust is a
third-party trust or a self-settled dis-
cretionary spendthrift trugt created
prior to merriage. This new subsec-
tion (m) of Alaska Statule 34.40,110
provides:

If a trugl has a transfer restriction

..., in the event of the divorce

or dissolution of the marriage of

a beneficiary of the trusi, the ben-

eficiary’s interest in the trust is

not considered property subject lo

} Chorney, “(ntercals in Trusts in Divoree:
Whati the Serllor Giveth, the Divorcs Court

May Take Awsy," 40 U. Mizni Hcckesling
Inwt. on Est, Plan, ch. 14 (2006).

2 Alaska Stal, § 25.24,160.
3 Alaska Stat. § 25.24.160(a}4)(G).
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division . .. or a part of a prop-
erty division.... Unless other-
wise agreed to in writing by the
parties to the marriage, this sub-
section does nol apply to a set-
tlor's interest in a self-gettled
trugt with respect to assets trans-
ferred to the trust

(1) after the settlor's marriage; or

(2) within 30 days before the set-

ttor’s marriage unless the seitlor

gives written notice fo the other
parfy \o the marriage of the trans-
fer.

The Alaska Legislature must have
been prescient when it enacted this
amendment. Al the same time the
amendment was being considered,
and apparently without knowledge
of the amendment, the Alaska Su-
preme Court was deciding Krize v.
Krize 1n that case, the Alagka Su-
preme Court hetd that a trial court
may consider a prospective inheri-
tance when deciding how a couple’s
propesty should be divided in di-
vorce. The court stated, “[i]nierests
that have already vested may be
considered as an asset of the benefi-
ciary when the superior court di-
vides the property.”

The interest in Krize was nol as
definile as a vegted interest of a
beneficiary in a trust. Rather, it was
the husband’s prospeclive inheri-
tance because he was named a ben-
eficiary in the wills of his parents,
who evidently were still alive. The
Alaska Supreme Court was appar-
ently unaware of the new legisla-
tion. Thus, the Alaska Supreme
Court and the Alagska Legislature
“passed each other like ships in the
night.”

Alaska may be the first state to
directly address this subject, and lo

expressly prohibit a divorce court's
invasion or consideration of trust in-
terests in divorce property divisions.
Alagka faw hag long provided that a
(rust governed by its laws is nol
void, voidable, or liable to be set
aside on the ground that it avoids or
defeals any right, claim, or interest
conferred by law on a person by
way of a marital or similar right.$

Asset protection for IRASs formed
by non-residents

Alagska has amendcd ils spend-
thrit trust statute so as lo provide
assel protection for IRAs owned by
non-residents of Alagka. Some back-
ground may be helpful to explain
this amendment,

Since 1997, Alagka law has pro-
tected interests in {rusis created
under Alaska's self-settled trust law
from claims of creditors of benefi-
ciaries, inctluding any beneficiary
who is a grantor if certain condi-
tions are met.% Those condilions in-
clude: that neither income nor
corpus is required lo be distributed
to the grantor (with certain excep-
tiong), that the (rust not be revoca-
ble by the grantor, and that the
grantor not hold a general power of
appoimiment (that is, one exercisable
in favor of the granior, the grantor's
creditors ot eslate, or the creditors
of the granior’s estate) over the
trust. If these conditions are mel,
the trust interests are protected from
claims of the creditorg of the gran-
tor-beneficiary. A non-resident of
Alaska who forms an Alaska trust
for asset protection will rely on the
principle that “spendthriit” (or cred-
itor) protection with respect o inter-
ests in a trust, not consisting of real

estate, is determined by the law that
governs the trust.?

An IRA may be in the form of a
trust or an account.! The IRA
owner may withdraw property from
the trust or account at any time, al-
though amounts wilthdrawn may be
subject to income {ax and, in some
cases, penallies. In addition, the
IRA owner may name the successor
beneficiary to take the IRA when
the owner dies. The owner may
name, among others, hig or her own
egtate; hence, the owner has a gen-
eral power of appointment over the
trust property. Therefore, based on
the rights of the IRA owner to take
withdrawals at any time and to
name successor beneficiaries, an
IRA—even if in the form of a trust
and created under Alaska law—was
not protected from creditors' claims
by recason of Alagka's self-sellled
trust law.

The laws of many stales, such as
Alaska® and New York,'? protecl
IRAs from claims of the ownet's
creditors. Bul some stales, such as
California, do not provide any such
protection for IRASs. In order to pro-
vide such protection (o non-re-
sidents, Alaska has extended its
self-sewtled trust protection under
Alaska Statutc 13.40.110 10 an “eli-
gible individual retirement account
{rus.” This is an IRA that is in the
form of a trust and hag a lrust com-
pany or bank, having its principal
place of business in Alaska, as the
trustee or custodian. Accordingly, a
non-resident who lives in a state
that does not provide asset protec-
tion for IRAs may create an IRA in
the form of an Afaska trust with an
Alaska bank or trust company.
Then, the non-resident may tely on

4 2006 WL 2458571 (Alagka, 8/25/08),

5 Sos Alaska Stal. § 13.36.310.

6 Ste Alagka Swt, § 13.40.410.

7 Restatement (Sccond) Condict of Laws
§ 273. The cholce of Jaw issues with respeci
10 assel protection for & non-resident who
foims a d e assel proicetion (rust ere

(hosoughly discussed in a \hres-pan sesies of
articles by Shafie) and Bundy enlitled: *“‘Do-
mestic Assel Prolecion Trusis Crealed by
Non-regiden! Seltlors,” 32 BTPL V7 (Apr.
2005); “Domestic Assel Protection Trusts and
the Bankrptey Challcage,” 32 ETPL 14
(Msy 2005); ead “[mpact of Ncw Bankruplcy

Provision on Domesiic Asset Proleciion
Trusis,” 32 ETPL 28 (July 2005).

B Sece IRC Sectlon 408 snd Section 408A,
2 Atasks Siat. §09.38.17,

10 N.Y. Bsiates, Powers & Trusis Law
(“EPTL") 7-3.1,

Estate Planning
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Alagka's spendthrift trust protection
if a creditor of the non-resident at-
templs to reach the IRA agsets.!!

Improved decanting for trust
modification and clarification

Webster telis us that “decanting™ is
pouring wine from one glasg to an-
other. New York enacled a “de-
canting” statute, which allows a
trustee, who has absolute discretion
to make distribulions or invasions of
trust assets for a beneficiary, to pay
the trust assets over to another
trust.'? Subsequently, Alaska, Dela-
ware, and Tennessee enacted gimilar
provigions. This decanting authorily
may be used to achieve a variety of
goals, including: dealing with
changed circumsiances, modifying
administrative provisions, altering
trugteeghip provisions, extending the
lermination dale of trusts, correcting
drafling errors, converling a non-
grantor trugt to a grantor trust or the
reverse,'3 changing the governing
law, dividing trusi property (o create
separale truats, and reducing polen-
tiad liability. !

Alaska's statute as originally en-
acted, like the New York statute,
permitied the invasion in further
trust only if the trustee’s power to
invade was not limited by a sian-
dard. The 2006 revisions to Alaska
Statute 13.36.157 permit a trustee of
an Alagke trust to invade in further
trust even if the invagion authority
is limited by a standard as long as
the invasion standard remains the
same. In other words, if the Alaska
trust permifs invagions for the bene-

ficiary’s support and educaiion, the
trustee can invade the corpus by
paying it over to another trusi as
long as the invasion standard in the
trust to which the corpus is paid re-
maing exclusively for the benefici-
ary’s support and education.

This power to invade in further
trust, as long as the invasion stan-
dard is not changed, may be exer-
cised even though presen! distribu-
tions are not being made or the
conditions for them to be made
have not occurred. Thug, a trustee
may invade the corpus of a trust
with a standard for invagion and
thereby change other aspects of the
trust, such as appointment of suc-
cessor trustees, the lime that the
property remains in trust, and the
governing law—as long ag the in-
vasion standard is not changed.

The Alaska statute also permits
the trust to be extended by an inva-
sion in further trust as long as es-
sentiatly the term (rom the inception
of the wrust from which the invasion
is being made does not exceed
1,000 years. Alaska law granis the
power lo invade in further trust to
trusts thal were not originatly gov-
erned by Alaska law if the gov-
erning law is changed to Alaska.
This permits a trust created under
the law of a state that imposes a
rule against perpeluities to be
“moved” lo Alaska and the trust
term extended beyond the rule
against perpetuities period. Such an
cxtension, however, cowld cause ex-
emplion from generation-skipping
trangfer (“GST") lax to be losi. 1f

the trust is not GST tax-exempl, this
will not be & concern.

Delaware and Tennessee allow
decaating to a trust that gives the
trustee & different standard for dig-
tribution —for example, from a trust
that limits a trustee by an ascertain-
able standard to a trust that gives
the trustee 2bsolute discretion,!’
Alaska did not adopt this approach
because of concern thal guch a stat-
ute might be construed as providing
all trustees with an absolute discre-
tion standard. For example, consider
& surviving spouse who is named
the sole trustee of a non-marital de-
duction trust (e.g., 8 bypass trust),
The above type of decanting statute
gives the spouse the power (even
though not actually exercised) to de-
cant the trust {0 a trust that gives
the surviving spouse absolute dis-
cretion to make distributions to her-
self or himself. The result would be
that the surviving spouse has a gen-
eral power of appointment,'¢ and
congequently, the value of the trust
assets will be included in the sur-
viving spousc’s gross estate for fed-
eral estate fax purposes.!’

Revocable trusts: Adoption of
UPC clajms procedure

If a decedent has used a will as a
vehicle for his or her estate plan-
ning, the UPC provides an expedi-
ent claims procedure during the pro-
bale process.!'® 1f the personal
repregentalive (executor) has pro-
vided notice to creditors, either by
personal service on known creditors
or by publication, then creditors

11 Scc note 7, supre. Por the potential effect of
certain provisions of the Bankrupicy Abuse
Prevention and Consunws Projeclion Act of
2005 on tha credilor prolection in bankupicy
of cenain selCsenled (rusis, see Shafiet and
Bundy, "“Impacl of New Bankrupicy Provi-
sion ..., supra note 7. Thel Act does limit
ihe prolection from creditorz' claims {n bank-
rupicy for certain IRAs oven if gtate law
grants a “blanket” exemption for them. See,
generally, Bisigaanlo and Golden, “li's Noi
Jusi About Credit Card Dcbt,” 42nd Annua)

Advanced ALI~ABA Summer Progrsm
(2006).

17 N.Y. EPTL 10-6.6.

13 A graator trusl i one whose income, deduc-
tions, and credils against Lax are aliribuled 1o
the (rusl's geaator. See IRC Sectlon 671,

¥4 Halperin, “‘Decanting Discrelionary Trusis;
State Law and Tax Considerations,” 29 Tex
Mgml. Bst., Qifts &Tr. ). No. $ (9/9/04),

15 Del. Cods Ann. til. 12 § 3528; Tean. Code
Ann. § 35-15-816.

16 IRC Seclion 2041,

17 There may be & counlerargument if B slaic
has @ steiute hal provides a defaull rule (hal
8 lrusiee-beneficiary must be sabject 1o an a3-
certaingble standerd {sce Alsska Siatule
13.36.153). However, (hen the quesiion exisis
as lo which siatvle preveils wilh respect to
the trusice’s distribation powers—ihe de-
canting giniute or 1he gtandard limilalion sias
ule,

18 UPC & §3-810 hrongh 3-816 (1993);
Alsskn Slal. § § £3.16.450— 525,



Datalogics Unix Job | cemley/0/8124 20-NOV-06 09:49
Style: /opus/environmenis/prode/edsys/pager/style/journal,bst File: /igredataigredala0|l/etpl/elpl _$98114.tx¢
Seq: 4 Color: Oc: Format: ris$prod:journal.fmiFrec lead

82D*points, Nexl 120D, Vjusi JCE}:}

must file a claim within four
months of the date of the first publi-
cation, or their claims will be
barred.!?

However, in many stales, includ-
ing Alaska, revocable trusts are
often used as the central estate plan-
ning vehicle. There may be no necd
to commence a probate proceeding
(to have the will proved) and ap-
point 2 personal representative. If
the fiduciary desires to cut off cred-
itors® claims a8 quickly as possible,
often a probate is “opened” and the
claims procedure followed. Then the
question arises whether this claims
procedure applies only to assels in
the probate estate (oflen of minimal
value) or also (o the assets in the
revocable irust.

In an effort to resolve this issue,
the Alaska Legislature enacted
Alaska Statule 13.36.368. This new
statlute generally provideg that if a
probate is opened and a personal
representative appoiuted, and if the
personal representative follows the
claims procedure of the UPC, then
claims that are allowed or barred
against the decedent's estate will
also be allowed or barred against
the assets of he revocable trust. If a
probate is not opened, or if the per-
sonal representative fails to follow
the claims procedure, the trustee of
the revocabdle trust may file a peti-
tion with the court for a determina-
tion of claims and foltow the gen-
eral claims procedure of the UPC.
Then claims against the revocable
trusl and against the decedent’s es-
tate will be allowed or barred under
those procedures. New Alaska Stat-
ute 13.16.530 authorizes a trustee to
take any action thal a personal rep-
resentative may take under Alagka's
UPC claim procedures.

]

These new Aliaska revocable trust
claims procedure provisions were
paiterned after provisions that were
proposed in Conneclicut several
years ago. Ag of the date of thig ar-
ticle, Connecticut had not yet passed
such provisions. Alaska law, like
that of New York,20 permils a tes(a-
tor who is not domiciled in Alaska
to direct that his or her will be ad-
mitted to probate in Alagka.

‘Immedtiate’ accounting and dis-
charge for trustees of Alaska
trusts

Depending on the jurisdiction, a
trustee may not be discharged from
any acl or omission faken a5 trustee
unless the trugtee “accounts” to the
beneficiaries. This means that gener-
ally, the trustee must present a writ-
ten statement of each act, transac-
tion, and proceeding the trustee has
taken. In some states, the formalities
of such an accounting are onerous,
involving considerable expense and,
in some circumstances, require com-
mencement and complelion of a for-
mal legal proceeding in which the
trustees, in effect, bring suit against
the beneficiaries for a discharge
from liabifity.2! Unlil the trusiee ac-
counts, which may be a period of
many years, there is no discharge of
liability of the fiduciary. Moreover,
the commencement of such a legal
action often results in claims being
made against the fiduciary, leading
to profracted litigation with consid-
erable risk and cosl to the irustee.
The 2006 Alaska legislation has
clarified and simplified the rules on
limitations of proceedings against
trustees, except in the case of fraud
by a fiduciacy.22 Alaska’s approach
adopts gome of the provisions of the
Uniform Trugt Code bul adds sub-
stantia) changes. For example, no

formal proceeding by a trustee ig re-
quired for the trustee to obiain a
discharge. Also, despite any lack of
adequate disclosure, afl claims
against & trustee who has issued a
final report received by the benefi-
ciaries, and who hag informed them
of the location and availability of
records for examination, are barred
untess & proceeding to assert the
claims is begun within three years
afler the receipt of such final report
by the beneficiaries.

But the trustee can take more af-
firmative aclion and obtain a dis-
charge carlier in time and with re-
spect to an intermediate rather than
a final report. A trustee may petition
a court, having jurisdiction over the
trust, for an order approving a re-
port that adcquately discloses the
exigtence of 8 potential claim. If the
trustee serves the report on all bene-
ficiarics lo be bound by the report
and gives the beneficiaries at least
90 days’ notice of the count pro-
ceeding, then all potential claims of
the beneficiaries against the trustee
are barred unlegs the claims are
served on the trustee and filed with
the court within 60 days after the
beneficiaries receive the reporl.

Alternatively, 2 lrustee may serve
& report on 8 beneficiary that ade-
quately discloses the existence of a
potential claim against the trustee. If
the fiduciary informs the beneficiary
that a proceeding to assert any
claim agginst the trustee musi be
commenced by the beneficiary
within six months afler the receipt
of the report, and if the beneficiary
fails to assert a claim against the
trustee, all such claims of the bene-
ficiary arc barred.2?

A report is treated as adequalcly
disctosing the existence of a poten-

19 UPC § 3-803; Alaske Stel §12.15.460.

20 Adaska Sial. § 13.06.068, New York has a
similer provision. See N.Y, Surrogale’s Courl
Procedure Act (“SCPA") 160S.

21 Seo, o.g., N.Y. SCPA, Official Form (3.

22 Alaska Stal. § 13.36,100.

23 The new emendmen! lo Aleske Siat.
§ 13.36.100(c) changez 24 moaths 1o six
months,

Estate Planning
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tial claim ngainst a trustee if it pro-
vides sufficient information to the
beneficiary o know of the potential
claim or to be expected to reasona-
bly inquire into the existence of a
claim with respect to the matler. A
report that will resoht in a discharge
after six months of its receipt by the
beneficiary (unless the beneficiary
makes a claim within that time) is
treated ag giving the beneficiary ad-
equate notice of the time limitation
if the cover page or the top of the
first page of the report containg the
following language in at least
14-point boldfaced uppercase type:
"By receipt of this report, any ac-
tion you may have as a bencficiary
againgt the trustee for breach of
trust based on any matter adequately
disclogsed in lhis report may be
barred unless the action is begun
within gix months after you receive
this report. If you have any ques-
lions, you may wish lo obiain pro-
fessional advice regarding this re-
porl,”24

This procedure may be beneficial
to the beneficiarics as well as to the
trustee. The beneficiary is advised
in each statement of his or her
rights. The requirement of promi-
nently disclosed notice io the bene-
ficiary should enhance fthe
probability of the beneficiary care-
fully reviewing the statemen! and
enforcing any claim for a disclosed
breach of fiductary duty (such as an
improper investment) while the mat-
ter is “fresh." Furthermore, if finan-

cial activity stalements are often
gent by the trustees to the benefi-
ciaries, there will be liftle, if any,
need for a 'formal" accounting.
Thal may significantly reduce the
overall cost of trust administration
and decrease the risk of costly liti-
gation.

These new accounting proceed-
ings apply to any trust governed by
Alaska law whether created by an
Alaska resident or non-resident, and
to each trustee whether an Alagke
resident or non-resident,

Technleal correctlons to asset
protectlon statutes

The new amendments also add lan-
guage to Alaska Statute 13.36.310,
which provides creditor proteclion
for both third-party trusis and self-
seftled discretionary spendthrift
trugts. These provisions either cor-
rect gtatutory references or clarify
and bolster the asset protection as-
pects of the statule.

Senste Bill 298 was passed by
both houses of the Alagka Legisla-
ture on 5/1/06. The Governor signed
the bill on 6/15/06. The decanting
provisions became cffective the day
after the Governor's signature. The
balance of the provisions of SB 298
became effeclive 90 days afler the
date of the Governor's signature.

Conclusion

The 2006 Alaska Legislature hag
enacted a blend of both planning

and administrative trust and estate
provisions, Asset protectien for
Alaska IRAs created by non-Alas-
kang and for all interests in trust
provides planning opportunities for
residents ag well ag non-residents of
Alaska. Administration of both rev-
ocable and irrevocable trusts has
been greatly enhanced by the clari-
fied claims procedure for revocable
trusts, improved trust decanting, and
the immediate accounting and dis-
charge of lrustees. As a result,
Alaska continues its leadership in
the development of trust and estate
law.

Alaska may be the {irst stale fo ex-
pressly prohibll a divorce court’s in-
vasion or consideration of lrust inter-
ests in divorce properiy divislons.

Alaska has amendead its spendthrift
trust statute so as lo provide asset
proteclion for IRAs owned by non-
residents of Alaska.

A claims procedure, slmilar (o thal
provided for ostatas by the Uniform
Probate Code, has been clarified
with respect {o assets in revocable
lrusts.

24 Alaska Siat. § 13.36.100(h).



